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Today’s Presentation

* History of Title IX

« 2020 Final Rule

+ Key Proposed Changes
* Preparing for New Rule



HISTORY OF TITLE IX
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Title IX Prohibits Sex Discrimination

No person in the United States shall on the basis of sex, be
excluded from participation in, be denied benefits of, or be subjected
to discrimination under any educational program or activity receiving

federal financial assistance
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Enforcement

« Office of Civil Rights (OCR) investigates and resolves complaints
« OCR can:

— enter into resolution agreements
— require the school to make changes to policies and procedures and
— take other actions to improve the campus climate

« Title IX contains a private right of action
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Title IX Timeline
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1972: Title IX 1980: OCR
becomes law Formed & has
responsibility
for Title IX |
1992: SCT
allows
private
lawsuits
under Title
X

1998: SCT finds
schools liable
only with
actual
knowledge and
deliberate
indifference to
sexual
harassment

[ ]
2011, 2014:
USDE Issues
DCL re Sexual
Harassment
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Violence

l

2020: USDE
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Final Rule

[ )
2017:
USDE
Rescinds
DCL
guidance

2022:
NPRM

2021:
Executive
Orders and
Q&A



2020 FINAL RULE
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2020 Final Rule

« Effective August 14, 2020
 Amends 34 CFR Part 106

« 2011 Q&A and 2001 OCR guidance still in effect

— to the extent consisted with Final Rule
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2020 Final Rule

* Courts have interpreted Title IX to include sexual harassment
as a form of sex discrimination

— codified in 2020 Final Rule
» Title IX final rule is a “floor, not ceiling”

» Schools have the flexibility to offer increased or other
procedures
— e.g. student conduct policies and employee HR policies
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Major Changes

(at least some of them)

Sexual Harassment Claims

Separate roles for Title IX Coordinator, investigator, advisors,
decision maker, and appellate authority

Formal Complaint requirement

“Actual knowledge or deliberate indifference” standard for
institutional awareness

Training requirements for key personnel
Publication of training and policy on website
Fair process and equal treatment of both parties



Overview of Grievance Process

Complaint of
Sexual
Discrimination,
Harassment or
Retaliation

¥

=

Discuss
Supportive
Measures

Evaluate for Potential Code of

Conduct Violations

-

=

Grounds for
Mandatory

Dismissal
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Grounds for
Discretionary
Dismissal

Conduct Meet
Definition of
Sexual
Harassment?

Complainant
Withdraws
Complaint

Conduct
within
Institution’s
Program or
Activity?

Respondent
not at
Institution

Institution
cannot
Investigate
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Formal
Complaint
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Initiate Title 1X Process

Investigation

Live Hearing &
Decision

Appeal

Sanctions &
Remedies
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Title IX Coordinator

Investigator

Decision-Maker

Advisor(s)

Informal Resolution Facilitator

Overview of Roles
Tile  |Responsibilities |Training |Statws

Intake reports and Formal
Complaints, provide supportive
measures

Conduct a fair, objective and
impartial investigation

Evaluate evidence, determine
relevancy during hearing, make and
issue determination

Question opposing party and
witnesses during hearing

Conduct informal resolution process

Sexual harassment definition, scope of
education program, how to conduct an
investigation, grievance procedure
(hearing, appeals, informal resolution),
impartiality

Impartiality, how to conduct an
investigation, issues of relevance, rape
shield, report writing

Sexual harassment definition, hearing
process, technology to be used in
hearing, issues of relevance, evidence,
rape shield

None required

Informal resolution process

www.duanemorris.com

Must be school employee
Cannot serve as decision-maker

Employee or 3™ party
Cannot serve as decision-maker

Employee or 3rd party
Cannot serve in any other capacity

Party provided
Employee or 3™ party

Employee or 3™ party



BIDEN ADMINISTRATION
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Biden Administration Executive Orders

« January 20, 2021: all persons should receive equal treatment
regardless of their gender identity or sexual orientation

 March 8, 2021: students should be guaranteed an educational
environment free from discrimination based on sex, including
sexual orientation or gender identity
« Directs the Secretary of Education to propose policy changes

13
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Biden Administration

« Ltr from USDE Acting Asst Secy for Civil Rights, April 6,
2021

 OCR reviewing sex discrimination regulations, guidance and
policies due to Biden Executive Order

 OCR anticipates amending Title IX regulations

14
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OCR Q&A

« July 2021 — Q&A to provide additional clarity on OCR’s
interpretation of schools’ existing obligations

67 pages divided into 17 sections

* |ncludes an appendix with sample language schools can
utilize (but are not required to) in creating a Title |X policy.

15
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10 Q&A Key Points

1.

Schools can respond to alleged sexual misconduct that does not
meet the definition of sexual harassment

Encourage development and enforcement of codes of conduct
as an additional tool

Follow Title IX requirements in place at the time of the alleged
iIncident
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Q&A Key Points

4.

Schools are put on notice (actual knowledge) by any person (not
limited to a complainant) if it is a school official with authority to

Institute corrective action.

Ex: newspaper article, oral report, written report, personal observation or
anonymous report.

Formal Complaint - email from a student to a Title IX Coordinator
that ends with the student signing their name

A Title IX Coordinator may file a formal complaint even if the
complainant is not associated with the school in any way.
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Q&A Key Points
7.

Decision-maker may consider a text message, email or audio
or video recording created and sent by a respondent as a
form of alleged sexual harassment even if the respondent
does not submit to cross-examination.

If a party or witness submits to cross-examination but does
not answer a question posed by the decision-maker, the
decision-maker may still rely on all of that person’s
statement.
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Q&A Key Points
9.

10.

Remedies can be disciplinary, punitive, and burdensome to
Respondent if the remedy restores or preserves
Complainant’s equal access to the education program or
activity.

Same standard of proof must be applied for all formal
complaints. Cannot use a different standard for a complaint
iInvolving students and employees.
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NPRM
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Notice of Proposed Rulemaking

 Released 7.12.22
« ©60-day comment period from publication date — 9.12.22
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Next Steps

* Department reviews comments received

« Determine — proceed with the rule as proposed, issue new
modified proposal or withdraw

* Final rule, if issued, will include responses to comments
received

* Timing?
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NPRM Fact Sheet

* “The Department’s proposed amendments will restore vital
protections for students in out nation’s schools that were
eroded by controversial regulations implemented during the
previous administration.”

* “Those regulations weakened protections for survivors of
sexual assault and diminished the promise of an education

free from discrimination.”



KEY PROPOSED CHANGES
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Prohibiting all forms of Sex Discrimination

Definition of sex-based harassment to include:

Sex stereotypes

Sex characteristics

Pregnancy or related conditions
Sexual Orientation

Gender ldentity
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Hostile Environment

* Unwelcome sex-based conduct that is sufficiently severe or
pervasive enough that,

* based on the totality of the circumstances
* and evaluated both subjectively and objectively,

it denies or limits a person’s ability to participate in or benefit
from the recipient’s education program or activity.

—>alignment with Title VI
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Hostile Environment Fact-Specific Analysis

* 1. Degree to which the conduct affected the complainant’s
ability to access the education program or activity

« 2. Type, frequency and duration of the conduct

« 3. The parties’ ages, roles, previous interactions and other
relevant factors

* 4. Location of the conduct, context in which the conduct
occurred, and the control the school has over the respondent

5. Other sex-based harassment in the school’s education
program or activity
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Quid Pro Quo and Sexual Misconduct Offenses

e Quid Pro Quo definition expanded

 Employees, agent or other person authorized to provide an aid,
benefit or service under the education program or activity

« Explicitly or implicitly conditions the provision of an aid, benefit, or
service on a person’s participation in unwelcome sexual conduct

« Sexual Assault, Dating Violence, Domestic Violence and
Stalking

e 2022 VAWA Amendments

28
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Definitions

* Modify definitions including:
 Complainant
 Respondent
e Supportive Measures
 Complaint

* New definitions:

« Retaliation

 Peer Retaliation

« Disciplinary Sanctions
2’ « Remedies
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Education Program or Activity

* 1. conduct that occurs in any building owned or controlled by a
student organization that is officially recognized by a
postsecondary institution

« 2. conduct that occurs off-campus when the respondent is a
representative of the institution or otherwise engaged in
conduct under the institution’s disciplinary authority

—>address off-campus conduct when it creates a sex-based
hostile environment

Social media?



 Employees who can implement corrective action
« Student and employee: must notify Title IX Coordinator

* Administrative leadership, teaching or advising employees
« Student: must notify Title IX Coordinator

« Employee: notify Title IX Coordinator OR provide contact
information and how to report sex discrimination

* All other employees (not confidential)

« Student and employee: notify Title IX Coordinator OR provide
contact information and how to report sex discrimination

31
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Training

* All employees

1. Obligation to address sex discrimination

2. Scope of conduct that constitutes sex discrimination
3. Applicable notification and information requirements



Training - Specific Employees

* Investigators, Decisionmakers and other persons responsible
for grievance procedures:

* Obligation to respond

« Grievance procedures
 How to serve impartially
 Relevancy

* Information Resolution Facilitators: process, impartiality and
bias
« Title IX Coordinator: duties

33



Notification - Initial Response

 Title IX Coordinator must take action once notified of
conduct that may constitute sex discrimination.

 No complaint needed

34
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Required Response

 Response to Notice

* 106.44 (f)-(k): Title IX Coordinator must conduct initial assessment
and response (no complaint needed)

 Response to Complaint
« +106.45: Grievance procedure initiated when complaint received

 Response to Student Sex-Based Harassment

« ++ 106.46: grievance procedure and additional sex-based
harassment procedures

35
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Sex Discrimination Grievance Procedures

« Complaint: “oral or written request” to initiate institution’s
grievance procedures

* Essentially anyone can make a complaint

36
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Grievance Procedure Components

Notice of Allegations
Equitable Treatment

Conflicts of Interest
« Single investigator model permissible (including investigation)

Presumption Against Responsibility
Protection of Privacy

Relevancy and Credibility

Exclusion of Impermissible Evidence
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Grievance Procedure

 Must also:

« Describe range of supportive measures available to complainants
and respondents

* Describe the range of possible disciplinary sanctions and remedies
that the school may impose following a determination

38



Supportive Measures - Burden Respondent

* Can be imposed only during grievance process

* No more restrictive than necessary
* Provide opportunity to seek modification or reversal

39
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Investigation Components

Burden of investigation
Equal opportunity
Evidentiary determinations
Description of evidence
Creditability determinations
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Determination Components

* Fairness to both parties

* Evidentiary standard

* Notification of determination
 Remediation

* Disciplinary actions

->No Live Hearing requirement
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Dismissal

 No mandatory options
* Discretionary (notification required):

Unable to identify the respondent (reasonable effort)

Respondent not participating in education program or activity and
not employed

Complainant voluntarily withdraws allegations (remaining allegations
do not constitute sex discrimination)

School determines conduct would not constitute sex discrimination
(even if proven)



43

Sex-Based Harassment (Students)

All grievance requirements also apply

Credibility: process required if credibility is in dispute and
relevant

Individual meetings or live hearing

Decisionmaker determines relevancy

Written determination

Appeal
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Pregnancy and related conditions

Based on reasonable belief that individual is pregnant

Generally, cannot require a certification to participate unless
required of all students

Provide students with information on how to contact Title I1X
Coordinator

Affirmative steps to allow for equal access for pregnant
students
« Reasonable modifications, voluntary leave, lactation space



45

| Juane orris®

www.duanemorris.com

OCR Pregnancy Resource

Published October 4, 2022

School must treat pregnancy, childbirth, false pregnancy,
termination of pregnancy and recovery the same as any other
temporary disability

LOA even if the school does not have a policy if physician
deems medically necessary

Student must be reinstated to same status



OCR Pregnancy Resource

 Employees — if not LOA policy and employee has insufficient
leave or time off — treat as justification for leave without pay
for a reasonable period of time.

 Employee must be reinstated to pre-leave status (or
comparable position without reduction in compensation, or
loss of promotional opportunities)

46
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A teacher many not refuse to allow a student to submit work
after missing a deadline because of absences due to
pregnancy or childbirth

If a teacher’s grading is based in part on class attendance or
participation, the student should be allowed to earn the missed
credits and be reinstated to the student’'s pre-leave status
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Preparing for a new rule

* Review current policies and procedures

* Analyze current complaints against proposed definitions
* Plan for training

« Evaluate Title |X personnel

* Practical takeaways
» Likely to see more instances to be investigated
« Simpler investigation and decision making process
* More flexibility to resolve complaints

48



Questions?

49
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